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Wait a Few Months to Judge Senate
Eric M Freedman.
Eric M Freedman is a professor of constitutional |aw and
| egal history at Hofstra University School of Law.

A FAI R-M NDED observer who sits down to catal ogue the Senate's
failings during the inpeachnment trial wll discover three things.

It's easy. There is certainly plenty to criticize. The Senate's
cl ubby rush to retreat behind cl osed doors, for exanple, has been
irresponsible. To be sure, it is understandable that the nenbers
want as little public scrutiny as possible of their increasingly
enbarrassed efforts to escape frombeing tranpled by the wild
bul I of inpeachnent that the House has released into their mdst.
But to hide behind archaic rules to avoid accountability is
i nconsistent with the standards of today and a betrayal of the
hi story that schoolchildren wll learn tonorrow - a history whose
true significance may not becone apparent for many nonths.

Simlarly, the senators' scranbl es have sonetinmes brought them
into territory that scholars of all political views unani nmously
condemm as unconstitutional. Thus, while there are various
forms of censure that the Senate can - and should - consider, it
shoul d not even have flirted with the nowdi scredited proposal to
vote separately on conviction and renoval from office.

The Constitution provides, "The President . . . shall be
renmoved from O fice on | npeachnent for, and Conviction of,
Treason, Bribery, or other high Crines and M sdeneanors. " At
common | aw, an ordinary trial juror who voted to convict a
def endant of a serious felony was thereby voting to sentence him
to death - a system ensuring jurors would engage in exacting
sel f-scrutiny before casting such a vote. The Constitution
i npl emrented the sanme systemfor the political death
penal ty of inpeachnent, and senatorial attenpts to undermne it
are shortsighted.

It's unfair. Nonetheless, it would be unjust to condemn the
Senate's performance w thout focusing on one ineluctable fact:
Thi s never shoul d have happened.

The Senate's troubles result fromthe obdurate decision of the
House - rejecting the views of such noderate senior statesnen
as Gerald Ford and Bob Dole - to force the Lewinsky affair into



the ill-fitting nold of an inpeachnment inquiry.

In casting aside other avail able and appropriate tools to
i nvestigate and condem the scandal, the House al so discarded the
| essons of its own history. Never before had it inpeached an
official, nmuch less a president, unless it was quite certain,
based upon a strong public consensus in favor of renoval from
office, that there would be a conviction in the Senate.

The Senate's current plight, which vividly denonstrates how
unwi se the House was to upset its established practice,
represents the continuing consequence of a m sqguided attenpt to
drive a square peg into a round hol e.

It's irrelevant. |npeachnent is not a routine part of our
political life. Msconduct by high governnment officials is. It is
a hazardous diversion fromthe genuine risks we wll face in the
future to focus on the details of the inpeachnment process, rather
t han on the wor kaday mechani sns i ntended to secure the
anenability of public officers to the | aw

Specifically, conventional wisdomhas it that - sheltering
t hensel ves behi nd the inpeachnment inbroglio - the incunbent
| awmmakers will unite to kill off the independent counsel statute

when it conmes up for renewal in June. Unless concerned citizens
of all persuasions join to render this prophecy false, Congress
will again be ignoring the |Iessons of history - this tine in a
context posing a true continuing threat that dangerous abuses of
power will go unrenedi ed.

As the country recogni zed after Watergate, President Richard
Ni xon's departure fromoffice did not prove that "the system
wor ked. " We just got | ucky.

The i ndependent counsel statute was designed to ensure that we
woul d not have to rely on luck in the future. It created a
politcally independent nmechanismso that |egal accountability for
a president who, for exanple, used his control over |aw
enf orcement agencies to subvert their investigation into his
operatives' bugging of the headquarters of the opposition party,
woul d not depend on the vagaries of party control of the Congress
or how the public felt about the econony.

As the Association of the Bar of the City of New York
docunented in a conprehensive report |ast August, the statute has
| argely served these goals over the past 20 years. Wuere tine
has reveal ed the need for mnor fixes, they have been made in an
i ncrenental way, just as they could be again next spring.

| ndeed, whatever one m ght think about the performance of
Kenneth Starr, the true need is for the statute to be
strengt hened, not weakened. During the crimnal prosecutions



arising out of the Iran-Contra affair, for exanple, Law ence
Wal sh was forced to drop key charges because executive branch
officials, many of them political intimtes of the defendants,
were in a position to block the release of classified

i nformation.

This, rather than idiosyncratic scandals of the Lew nsky
variety, is the sort of tyrannical official m sconduct that we
need enduring |l egal nmechanisns to control. The Senate, therefore,
shoul d not be judged on the degree of elegance with which it
manages to extract itself fromthe current quagmre.

Rat her, the standard should be how well it succeeds in the
nmont hs ahead in comng together with the House to protect all of
us over the long termfromwhat Patrick Henry called "the
predom nant thirst of dom nion which has invariably and uniformy
pronpted rulers to abuse their powers."
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