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PRESI DENTI AL PARADOX

SOONER OR LATER, THE UNI TED STATES W LL HAVE TO DECI DE WHETHER
I T I'S CONSTI TUTI ONALLY SOUND TO I NDI CT A SI TTI NG PRESI DENT OR
VI CE PRESI DENT.

Eric M Freedman [ FNa]

THE | RAN- CONTRA affair is to George Bush what Banquo's ghost
was to Macbeth. As the continuing inquiries increase the
pressure, it is tine to re-examne the nyth that it is legally
i npossible to indict a sitting president or vice president.
Presi dent Bush may be wholly innocent of any w ongdoi ng, and
may never face indictment, but the problemw |l not just go
away. Special prosecutors investigating nenbers of the
executive branch have been an integral part of our governnent
for 15 years now, and their abolition has becone politically
i npossi bl e.

Thus, sooner or later, the country will have to face a major
and hitherto unresol ved issue: My presidents and vice
presidents be indicted while in office?

During the Watergate scandal, |awers for both President

Ri chard M Ni xon and Vice President Spiro T. Agnew asserted
that they could not be required to face crim nal charges
during their incunbencies. At |east as to the president,
speci al prosecutor Leon Jaworski apparently agreed. In other
words, if the public desired pronpt action, the president
woul d have to be inpeached before he could be indicted.

Presi dent Ni xon's resignation and Vice President Agnew s plea
bargain resulted in no judicial resolution of the issue. And,
in US v. Nxon (1974), when it decided that the grand jury
was entitled to subpoena the Ni xon tapes as evidence during
t he Watergate proceedi ngs, the U. S. Suprene Court purposely
ducked the question.

Al t hough the matter thus remains undecided in the courts, the
i npression may still linger that the Ni xon-Agnhew position is
the correct one. It is not. Considerations of history,



principle and pragmati sm conbi ne to show that the argunent
shoul d be rejected the next tine it is raised, whether by
Presi dent Bush or by any future president or vice president.

Al t hough some have argued that the president, |ike the king,
enbodi es the country, the analogy is flawed. In this country,
the law is king. Qur fundanental principle is that public
officers hold their powers in trust as stewards for "W the
Peopl e" and nust remain al ways accountable to us for their
per f or mance.

As is so often the case, we do not have definitive evidence
of the framers' intent regarding this issue. But while
original intent may be obscure, historical practice is not.

I n 1804, Aaron Burr, then the vice president, was indicted by
the state of New Jersey for killing Al exander Hamlton in a
duel. In response to the indictnment, a group of senators sent
t he governor a letter urging that the prosecution be
di scontinued. But it is noteworthy that, while they argued
that this course would "facilitate the public business by
relieving the President of the Senate fromthe peculiar
enbarrassments of his present situation, and the Senate from
the distressing inputation thrown upon it, by holding up its
President to the world as a comon nurderer," they did not
even suggest that the Constitution granted Burr immunity from
t he prosecuti on.

In the intervening years, high federal officials have
repeatedly been the subjects of crimnal charges while still
in office. Congressnen and senators have been indicted, and
the courts have uniformy adhered to the position taken by the
Suprenme Court in 1906: despite the inportance of the
| egislator's function, there is no constitutional barrier to
pr osecution.

Simlarly, there have been six indictnents of sitting federal
judges in the past 15 years. In each case, the courts

recogni zed the vital inportance of an independent judiciary
but adopted the view, first taken by the attorney general of
the United States in 1796, that the prosecution was
perm ssi bl e.

And when, in 1984, Secretary of Labor Raynond Donovan becane
the first sitting Cabi net nenber ever indicted, the idea of
claimng an exenption from prosecution apparently did not even
cross his mnd.



THIS I S NOT surprising. To be sure, the courts have soneti nes
i nvented doctrines of official imunity -- but only in civil
cases, not crimnal ones. And, even then, the courts have
consistently attenpted to tailor the rulings in such a way as
to encourage officeholders to performtheir duties diligently
and fearlessly, without shielding themfromthe consequences
of deli berate wrongdoi ng.

This uni form course of practice is consistent with what we
know of the philosophy underlying the structure of our
government. The franmers had no faith in the goodness of human
nature, particularly the human nature of officeholders. On the
contrary, they believed that power tends to corrupt. The nen
who wrote the Constitution would be saddened but by no neans
shocked to hear us discussing matter-of-factly the possibility
that the country's highest officials m ght be guilty of
crim nal behavi or.

For the franmers, the primcy of |aw was the basic instrunent
by which the inevitable tendency of public officials to abuse
their positions would be curbed. So, to control predictable
m sconduct they should be understood to have provided for two
separate and simultaneous checks -- inmpeachnment and indictnent
-- on our nost powerful public officials.

| MPEACHMVENT was designed to curb behavi or underm ning the
presi dent or vice president's fitness to continue governing.
As Ham lton wote in the Federalist Papers, the inpeachment
power was vested in Congress because the purpose of the
procedure is to reach those offenses "of a nature which my
with peculiar propriety be denom nated political."

Thus, although the Constitution speaks in terms of "high
crimes and m sdeneanors,” it has | ong been settled that

i npeachabl e abuses of power are not limted to crines. As
then-Rep. Gerald R Ford said while seeking the inpeachnment of
Justice WIlliam O. Douglas in 1970, "About the only thing that
the authorities can agree upon in recent history...is that an
of fense need not be indictable to be inpeachable.” Wen

Presi dent Ni xon authorized the bonbing of Canbodia while
concealing it from Congress, this was an inpeachabl e of fense,
even if not a crinme, and could properly have led to his
renmoval from office

Crim nal sanctions serve a different social purpose. The
crimnal code, defined in statutes and applied by a neutral
judiciary, enbodies a m ninmum standard of behavi or that
society requires of all citizens. If, as was runored,

Presi dent Lyndon B. Johnson drove drunk on his ranch, the



appropriate puni shnent woul d have been a conviction for
drunken driving -- not inpeachnent. In this way, society would
have expressed its di sapprobation of his conduct, while
retaining a | eader who had done nothing to underm ne his
political legitinmacy.

Many mi sdeeds comm tted by presidents and vice presidents
will not fall unambiguously into one or the other category.
But since this proves no nore than that the same acts nay
soneti nes appropriately lead to both inpeachnent and
i ndi ctment, even those who argue that a sitting president
shoul d not be subject to crimnal liability ordinarily do not
quarrel with the distinction itself.

Rat her, they raise two nuch nore practical argunents, which
we may | abel the "harassnment objection” and the "functional
renoval objection.”

The first of these is that if presidents and vice presidents
were anmenable to crim nal prosecutions, they m ght be

subj ected to endl ess harassment by politically notivated | ocal
prosecutors. Nearly two centuries of experience denonstrate
that this concern is overbl own.

In 1807, when Aaron Burr (by this tinme a private citizen) was
charged in federal court with treason, Chief Justice John
Marshall wote a | andmark opinion affirmng the defendant's
right to seek possibly excul patory docunents and testinony
from Presi dent Thomas Jefferson. Ever since then, the | aw has
required that presidents and vice presidents give evidence in
crim nal proceedings. |Indeed, Chief Justice Warren Burger
ringingly reaffirmed this principle for a unani nous Suprenme
Court in Nixon citing "our historic commtnment to the rule of
[ aw. "

Nonet hel ess, the courts have al ways shown extrenme deference
to both presidents and vice presidents, and their testinmony
has rarely been taken. For exanple, independent counsel
Lawr ence Wal sh (follow ng the exanple set by special
prosecut ors Archi bald Cox and Jaworski) has been highly
respectful of both Presidents Reagan and Bush, and has
obt ai ned evidence fromthem w thout actually calling themto
testify before the grand jury.

THE HI STORI CAL record, then, provides no basis for the
concern that acknow edging the liability of the president and
vice president to crimnal prosecution will result in their
bei ng harassed. On the contrary, there is every reason to
believe that the courts will continue to accommpdate them



generously.

Moreover, it is quite likely that, even while asserting
crimnal jurisdiction, the courts will decline to ook into
t he substance of matters arguably within the confines of the
of fi cehol ders' official duties. For instance, an indictnent
charging a president or vice president with a conspiracy to
assassinate a foreign | eader would al nost surely be dism ssed
-- not because of any doctrine of inmmunity from prosecuti on,
but because the charges thenmsel ves woul d be beyond the purview
of an ordinary crimnal trial. It is, therefore, safe to
assume that application of the crimnal law will be restricted
to just the area in which it is needed, controlling venality.

In light of the anple |egal resources available to the
| eaders of the executive branch and their power to nobilize
opi nion, subjecting themto the infrequent need to defend
t henmselves in the courts is greatly preferable to turning each
al l egation of crimnal conduct into the traumatic struggle of
an i npeachnent battle. |npeachnent proceedings are far nore
di sruptive than conventional litigation to the officehol der
personally and to the country as a whole. It should not be
necessary to i npeach sinply because there is no other way to
get the president or vice president to respond to ordinary
crimnal charges. Yet a rule of absolute immunity would have
just this effect.

The "functional renmoval"™ argunment is equally unavailing. M.
Jawor ski, for exanple, apparently believed that because the
presi dent or vice president could not run the country froma
prison cell, incarceration would be tantamount to renmoval from
of fice, which is the exclusive prerogative of Congress. But
this precise argunment has consistently been rejected with
regard to federal I|egislators and judges.

Common sense suggests that an indicted president or vice

president will in all likelihood resign or be inmpeached. If he
or she retains the political support to resist these steps, it
is highly inprobable that the indictment will lead to a prison

termwhile in office. But even if that unlikely event canme to
pass (and nmodern technol ogy did not indeed permit one to run
the country froma prison cell), the 25th Amendnent, ratified
in 1967, provides a procedure for relinquishing executive
power in case of a tenporary disability and then regaining it
-- a mechani sm as appropriate for use before inprisonnment as
bef ore surgery.

In sum it would serve rather than violate the Constitution
to have the indictnment of a president heard in a court of [|aw,



just as in the case of any other citizen. Any court confronted
with the issue should rule accordingly. A contrary concl usion
woul d not only feed the inperial delusions to which too many
high officials in this century have succunbed, but would nake
a nockery of our proud claimto have instituted a governnent
of laws rather than of nen.

FNa M. Freedman is a professor of constitutional |aw at
Hof stra University School of Law.
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