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HEADLI NE: LEGAL ARGUMENT ALONE WON' T SUFFI CE

BYLINE: By Eric M Freedman. Eric M Freedman is a | aw professor at Hofstra
Uni versity, where he teaches constitutional |law, |egal history and advocacy
skills.

BODY:

ANY REASONABLE assessnent of yesterday's oral argunents in the Florida
Supreme Court by the lawyers aligned with the two presidential canpai gns nust
begin with the two audi ences at which they were ai ned.

Legal Iy, of course, the target was the justices. But the judicial audience
was not the only one, and probably not the nost inportant one. Utimately, the
decision will be made in the public arena, not the courtroom

The | egal arguments on both sides regarding the correct construction of
Florida's statutes were fairly evenly matched. But court cases are not won by
| egal argument al one.

In the words of Justice Aiver Wndell Holnes Jr., "It is revolting to have
no better reason for a rule of law than that so it was laid down in the tine of
Henry 1V."

Judges do not appreciate being told that they nust be the mndl ess
i npl enenters of arbitrary edicts, but quite properly wish to feel that they are
earning their pay by reaching results that are consistent with justice and good
sense.

Fromthat viewpoint, George W Bush's side, which took a strongly legalistic
approach, turned in the weaker perfornmance. Attorney M chael Carvin, for
exanpl e, argued that the issues were all controlled by statutory rules, and told
the justices (in what passes for strong | anguage in an appellate courtroonm that
it would be "an abuse of discretion” for themto do "anything that departs from
those rules.™

The only | awer on the Bush side who displayed the appropriate
reasonabl eness was Joseph Kl ock, who sketch- ed out a theory by which all
Florida ballots mght be rechecked on a tinely basis.

Intriguingly, in the |last nonments of the argunent, David Boies essentially
accepted this proposal for Al Gore's side -which may point the way to an
ultimte conproni se, whether in or out of court.

As always in legal matters, the outlook is uncertain, and it is particularly
hazardous to base predictions on oral arguments. But, if the Florida Suprene
Court sticks to its general pattern of naking even highly controversi al
decisions in accordance with rules of law that attenpt to be practically,
intellectually and norally satisfying-as well as formally correct-Core is likely
to emerge as the victor fromthis tangled and ongoing litigation saga.



At that point, unless Bush is very confident that he can retain his vote
margin in Florida, |law and politics may well come to their nost visible neeting
in the judicial system

Al t hough the possibility got only tangential nention during the argunent,
the Bush teamin its briefs has laid the groundwork for seeking reviewin the
United States Suprene Court, which fromits very earliest days has regularly
dealt with legal issues arising fromintense political disputes.

In any ordinary case, that court, |looking solely to the | egal issues, would
be nmost unlikely to grant review But, because this is hardly an ordinary case,
the court mght feel it should intervene in order to reach an outcone that gains
t he maxi mum publ i c acceptance.

H story suggests that this would not be a particularly wi se reason for
action. To take one spectacul ar exanple, the court's effort to put a definitive
end to slavery as a political issue in the 1856 Dred Scott case had precisely
t he opposite effect.

O course, whatever the courts decide in the com ng weeks, no one is
suggesting that a civil war will break out. But neither will those rulings
represent the last word. Depending on their persuasiveness, they will be
contributions of nore or |less weight to a broader dial ogue. The eventua
deci si on about the outconme of that nost political of events-a presidentia
election-will be a political one.

Any stable resolution will have to be one that obtains a reasonable
consensus of the Anmerican people.

This is as it should be. The courts in our systemremain under real, if
attenuat ed, denocratic control. And, because the public is fair-mnded, the
openness of the Gore representatives in court to pragmati c nmechani sns for
determining the true will of the Florida voters suggests the Denocrats should be
recorded as having prevailed on this occasion

For, regardl ess of which candidate ultimately gains the Wite House, the
country will have achieved a victory only if the outcone is one that |eaves the
public believing that the i ncunbent has gained office through a process that-
however | ong and nessy-has given himdenocratic |egitinmacy.
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