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TO CATCH A Kl NG
PRESI DENTS ARE NOT | MVUNE FROM | NDI CTMENT
Eric M Freednan

The Feb. 17 commentary by Professor Stephen M Giffin ("W, the
| ndependent Counsel ," Page 21) suggesting that the president
shoul d be exenpted fromthe reach of the independent counsel
statute proceeds froma false premse, viz., "that under the
Constitution, there is only one way to renove a president from
of fice: through inpeachnent by the House and conviction by the
Senate." Considerations of history, principle, and pragmatism
conbine to show that this argunent is sinply m sguided.

The question of presidential indictability is not new During
the Watergate scandal, | awers for both President Richard N xon
and Vice President Spiro Agnew asserted that those officials
could not be required to face crimnal charges during their
i ncunbencies. At least as to the president, Special Prosecutor
Leon Jawor ski apparently agreed. In other words, if the public
desired pronpt action, the president would have to be inpeached
bef ore he could be indicted.

Because of Nixon's resignation and Agnew s pl ea bargain, there
was no judicial resolution of the issue then. And the Suprene
Court purposely ducked the question in deciding the Watergate
tapes case, United States v. Nixon (1974). Thus, as Professor
Giffin notes, the issue remains undecided as a legal matter.

That is not to say, however, that we are |acking materials from
which to reach a sound constitutional concl usion.

The Constitution specifically grants federal |egislators a
limted imunity fromarrest, but says nothing about a simlar
executive privilege. Nor was this a nere over-sight; during the
di scussion of legislative inmunity at the Constitutional
Convention, Janes Madi son raised "the necessity of considering
what privileges ought to be allowed to the Executive." According
to the later report of one del egate, such a discussion took
pl ace, and the franers, m ndful of the abuses in England caused
by the maxi mthat the king could do no wong, rejected any



extension of the privilege.

Qur historical practice accords with this view. In 1804, for
exanpl e, Aaron Burr, then the vice president, was indicted by the
state of New Jersey for killing Al exander Ham lton in a duel.
(New York had already charged him |eading Burr to coment that
t he epi sode had sparked "a contention of a very singular nature
bet ween the states of New York and New Jersey" over which one of
t hem woul d "have the honour of hanging the vice-president.")

" PECULI AR EMBARRASSMENTS

In response to the New Jersey indictnment, a group of U. S.
senators sent the governor a letter urging that the prosecution
be di scontinued. Although they argued that this course would
"facilitate the public business by relieving the President of the
Senate fromthe peculiar enbarrassnents of his present situation,
and the Senate fromthe distressing inputation thrown upon it, by
holding up its President to the world as a comon nurderer," they
di d not suggest that the Constitution granted Burr immunity from
prosecuti on.

In the intervening years, high federal officials have repeatedly
been the subject of crimnal charges while still in office.

Congressnmen and senators have frequently been indicted, and the
courts have uniformy adhered to the position taken by the
Suprenme Court in Burton v. United States (1906): Despite the
i nportance of the legislator's function, there is no
constitutional barrier to such prosecutions.

Simlarly, there have been a nunmber of indictnents of sitting
federal judges. In each case in which the indictnment was
chal I enged, the court has responded by recogni zing the vital
i nportance of an independent judiciary, but nonethel ess adopting
the view, first taken by the attorney general of the United
States in 1796, that the prosecution was perm ssible.

And when, in 1984, Secretary of Labor Raynond Donovan becane the
first sitting Cabinet nenber ever indicted, the idea of claimng
an exenption from prosecution apparently did not even cross his
m nd.

This is not surprising. Wiile the courts have sonetines invented
doctrines of official inmmunity, they have done so only in civil
cases, not crimnal ones. And even then, the courts have
attenpted to tailor their rulings in such a way as to encourage
of ficeholders to performtheir duties diligently and fearlessly
wi t hout shielding themfromthe consequences of deliberate
wr ongdoi ng.



THE PRI MACY OF LAW

This uniform course of practice is consistent with what we know
of the philosophy underlying the structure of our governnent. The
framers had no faith in the goodness of human nature,
particularly the human nature of officeholders. On the contrary,

t hey believed that power tends to corrupt. Those who wote the
Constitution woul d be saddened, but by no neans shocked, to hear
us discussing matter-offactly the possibility that the country's
hi ghest officials mght be guilty of crimnal behavior.

For the franers, the primacy of |aw was the basic instrunment by
whi ch the inevitable tendency of public officials to abuse their
positions would be curbed. "In Anmerica," Thomas Paine wote in
Common Sense in 1776, "the law is king."

To control the predictable m sconduct of those who would hold
high office, the practical politicians who wote our Constitution
provi ded for two separate and sinmultaneous checks on our nost
powerful public officials.

| npeachnent was designed to curb behavi or underm ni ng the
president or vice president's fitness to continue governing. As
Ham lton wote in No. 65 of The Federalist, the inpeachnment power
was vested in Congress because the purpose of the procedure was
to reach those offenses "of a nature which may with peculiar
propriety be denom nated political."

Thus, al though the Constitution speaks in terns of "high crines
and m sdenmeanors,"” it has |ong been settled that inpeachable
abuses of power are not limted to crines. As then Rep. Cerald
Ford said while seeking the inpeachnent of Justice WIliam QO
Dougl as in 1970, "About the only thing that the authorities can
agree upon in recent history ... is that an offense need not be
i ndi ctable to be inpeachable.” Wen President N xon bonbed
Canbodi a and concealed it from Congress, this was an i npeachabl e
of fense, even if not a crinme, and could properly have led to his
removal fromoffice

Crimnal sanctions serve a different social purpose. The
crimnal code, defined in statutes and applied by a neutral
judiciary, enbodies a m ninmum standard of behavior that society
requires of all citizens. If, as was runored, Lyndon Johnson
drove drunk on his ranch, he should have been convicted of
drunken driving, not inpeached. In this way, society would have
expressed its disapprobation of his conduct, while retaining a
| eader who had done nothing to underm ne his politica
| egitimacy.

But, say the advocates of inmmunity, if presidents and vice
presidents were anenable to crimnal indictnment, they m ght be
subjected to endl ess harassnent. In Professor Giffin' s words,



"the president's political opponents can effectively elimnate
his salary by involving himin costly lawsuits."

Nearly two centuries of experience denonstrate that this concern
i's over bl own.

In 1807, when Burr (by this tinme a private citizen) was charged
in federal court with treason, Chief Justice John Marshall wote
a landmark opinion affirmng the defendant's right to seek
possi bly excul patory docunents and testinony from President
Thomas Jefferson--who objected bitterly to the potenti al
intrusion on his official time. Nonethel ess, ever since then, the
| aw has required that presidents and vice presidents give
evidence in crimnal proceedings. Chief Justice WArren Burger
ringingly reaffirmed this principle for a unani nous Suprenme Court
in United States v. Nixon, citing United States v. Burr as
evi dence of our historical comnmtment to the rule of |aw

Yet in practice, Jefferson's fears have proved groundl ess, as
the courts have al ways shown extrene deference to presidents and
vice presidents, and their testinony has al nost never actually
been taken. In fact, the first sitting president to testify in a
crimnal case was President Ford, who in 1975 was permtted to
give his evidence in the trial of his woul d-be assassin, Lynette
Ali ce "Squeaky" Fromre, by neans of a videotape. Simlarly,
| ndependent Counsel Law ence Wal sh (follow ng the exanple set by
Speci al Prosecutors Archi bald Cox and Leon Jaworski) was highly
respectful of former President Ronal d Reagan, and obtai ned
evi dence fromhimw thout actually calling himto testify before
the grand jury. Independent Counsel Kenneth Starr followed the
sanme practice in obtaining President Bill Cinton's testinony on
vi deot ape for the trial of James MDougal

The historical record, then, provides no basis for the concern
t hat acknowl edging the liability of the president and vice
president to crimnal prosecution will result in their being
harassed. On the contrary, there is every reason to believe that
the courts will continue to acconmodate them generously.

Professor Giffin, however, argues in his commentary that the
effect of an indictnment of the president would be so politically
devastating as "to give an independent counsel the power, in
effect, to nullify a presidential election.” This is an argunent
that shows remarkably little faith in the insight of the public,
i n whose hands the political judgnent as to the significance of
the charges will ultimately rest. The el ectorate may, depending
on the circunstances, consider the charges to be a serious
reflection on the president's fitness, the product of a political
vendetta, or evidence of regrettable but not intolerable
behavi or.

And any prosecutor considering an indictnment will have to nmake a



judgnent as to which of these outcones is nost likely. As the
front page of the very same issue of Legal Tinmes reports, Kenneth
Starr is even now having to consider Hillary Cinton's political
popul arity in deciding whether he would be able to secure a
conviction if he indicted her ("Starr's Jury Problem"™ Feb. 17).

Nor should we forget that an indicted president or vice
presi dent would have all the protections, including those agai nst
prejudicial pretrial publicity, afforded to any other crim nal
def endant .

SAFETY VALVE

In light of the anple |egal resources available to the | eaders
of the executive branch and their power to nobilize public
opi nion, subjecting themto the infrequent need to defend
thenselves in the courts is greatly preferable to turning each
all egation of crimnal conduct into the traumatic struggle of an
i npeachnent battle. |npeachnent proceedings are far nore
di sruptive to the officeholder personally, and to the country as
a whol e, than conventional litigation. They should not have to be
brought sinply because there is no other way to get the president
or vice president to respond to ordinary crimnal charges.

Yet a rule of absolute imunity would have just this effect.
Only a single congressman is needed to set the inpeachnent

machi nery in nmotion. If there is reason to believe that a

presi dent or vice president has commtted a crine-- particularly
one for which the statute of limtations may expire before the
end of the incunbent's term-such a congressman wll surely be
f ound.

Thus, the availability of crimnal indictnent acts as a safety
val ve by providing an alternative to the inpeachnent nechani sm
This allows for a desirable flexibility in circunstances in which
i npeachnent may be thought to be an inappropriate renmedy (as, for
instance, the majority of the House inpeachnent commttee
believed with respect to the charge that President N xon had
commtted crimnal tax evasion) or in which the appropriate
outcone may be sone form of agreed-upon resol ution.

Moreover, even if there is never an actual indictnment in the
future, just as there has not been in the past, there is an
i nportant synbolic value to the affirmation that the president is
merely an ordinary citizen, tenporarily delegated to perform
certain functions but otherw se anenable to the sanme constraints
as anyone el se.

A contrary conclusion would not only feed the inperial delusions
to which too many high officials in this century have succunbed,
but woul d make a nockery of our proud claimto have instituted a
governnent of |aws rather than of nen.



Eric M Freedman is a professor of constitutional |aw at Hofstra
University School of Law. He has discussed this subject at
greater length in "The Law as King and the King as Law. Is a
President Imune from Crimnal Prosecution Before |Inpeachnent?"
20 Hastings Const. L.Q 7 (1992).
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