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Comment ary and Anal ysi s
The dinton Crisis

CLI NTON AND THE | RRESI STI BLE URGE OF H STORY
PRECEDENT AND PRACTI CE WOULD NOT LET H M | GNORE STARR S SUBPOENA
Eric M Freednan

The question of whether a sitting president nay be indicted is
controversial and unsettled. The question of whether a sitting
presi dent may be conpelled to give testinony in judicial
proceedi ngs i s not.

As the lawers for both President Bill Cinton and | ndependent
Counsel Kenneth Starr plainly recognized |last week in comng to
an agreenent for the president to testify in response to a grand
jury subpoena that Starr had served (and then wi thdrew as part of
t he agreenent), the governing rule has been solidly established
by repeated court precedent and presidential practice.

The courts have the power to conpel presidential testinony. They
w |l exercise that power in a way maxinmally protective of the
executive's official functioning, but will ultimately require
production of the information needed for just adjudication.

In 1807, Aaron Burr stood trial for treason. In substance, the
charges were that, followng his termas vice president, he had
sought to separate sonme of the country's newly acquired western
territories fromtheir allegiance to the United States. During
the course of the trial proceedings, Burr demanded that President
Thomas Jefferson produce a letter that Jefferson had
characterized (in a nmessage to Congress) as one in which Burr's
"guilt is placed beyond question."”

Chi ef Justice John Marshall, who was presiding at the trial
di stingui shed the president fromthe king, and ordered issuance
of the subpoena. He stated that once the docunent had been
produced, he would review it in canera to redact any irrel evant
material inplicating matters of state.

On receiving the subpoena, Jefferson wote the governnment's
trial counsel promsing to send the letter and requesting that
counsel furnish the defense with the material sections. The
governnent's counsel accordingly turned over those portions of
the letter to the defense, while offering to submt the entire
docunent to the court.

Burr objected that this was insufficient, and Marshall delivered
anot her opinion, this one stating that he woul d not even consi der
permtting redactions unless they were personally requested by



the president. Since the trial had in the neantine been
progressing very favorably to Burr, he apparently accepted the
redacted version, and did not pursue the matter further prior to
his acquittal.

By that tinme, however, Jefferson had witten the court a letter
fromMnticello stating that should "the defendant suppose there
are any facts within the know edge of the heads of departnents or
mysel f, which can be useful for his defence, froma desire of
doi ng anything our situation will permt in furtherance of
justice, we will be ready to give himthe benefit of it, by way
of deposition ... at this place.”

In keeping with this precedent, President Janes Mnroe in 1818
sent interrogatory answers to the court martial of his appointee,
Dr. WIlliam Barton. Monroe, who had been served with a subpoena
by the defense, was advised by the attorney general that he was
required to provide information, although not necessarily to
attend the trial. Simlarly, President U ysses Gant provided
deposition testinony fromthe Wiite House in a case arising over
all eged corruption in his adm nistration.

By the tine of Watergate, some commentators, who had forgotten
(or perhaps never learned) this history, considered the
president's anenability to process at |east doubtful. But in
Cctober 1973, the en banc U.S. Court of Appeals for the D. C
Circuit upheld a subpoena fromthe Watergate grand jury for tape
recordi ngs of presidential conversations. President Richard N xon
chose not to appeal the deci sion.

Any remai ni ng doubts about the president's obligation to respond
to judicial testinonial demands were convincingly dispelled nine
mont hs | ater by the unani nous opinion of the Suprene Court in
United States v. N xon. The Court relied heavily on Marshall's
decision in the Burr case to uphold a subpoena that, subject to a
series of safeguards, conpelled the president to surrender tapes
and docunents for use in the Watergate prosecutions of various of
his key aides and political operatives.

Despite sonme prejudgnment hints that he m ght not conply with an
adverse ruling-a course of action that he recogni zed woul d surely
have resulted in his imedi ate i npeachnent and convi cti on-

Presi dent N xon produced the materials, and was forced to resign
as a result of the disclosures in them

Applying this ruling the followng year, a U S. District Court
overrul ed the governnment's objections and directed enforcenent of
a subpoena issued to President Gerald Ford by a crimnal
def endant accused of attenpting to assassinate him But the court
made sure to mnimze any inconvenience to the president: The
| awyers travel ed to Washi ngton, and Ford gave his testinony on
vi deotape in his office.

In the Iran-Contra affair, the courts followed this sane pattern
inruling on requests for evidence from Presidents Ronal d Reagan
and Ceorge Bush. Wil e acconmmopdating the executive in issuing
threshold rulings on evidence and i nposing | ogistical conditions
on its actual production, the courts required that the
presidential information be nmade available. As a result, the U S.



District Court for the District of Colunbia conducted an in
canera review of a diary that President Reagan had kept while in
office; and, after he had left the Wite House, Reagan was
deposed about his conduct in office.

TESTING THE LIM TS

Agai nst this background, it is hardly surprising that the
di scussi ons between the | awers for President Cinton and those
fromStarr's office were not about whether the president would
respond to the grand jury's subpoena in the Mnica Lew nsky
affair, but about how much to limt the areas of testinony and
how t o nmake reasonabl e | ogistical arrangenents. The president's
| awyers knew that outright defiance would be as untenable a
strategy legally as it was politically.

Legally, there is little doubt that the court could have
enforced its order through some appropriate sanction, whether the
contenpt citation and fines that Judge John Sirica was prepared
to inpose on President N xon, or an order deem ng facts favorable
to the prosecution to have been established, or any one of a
nunber of other creative possibilities. O perhaps greater
practical inportance was the risk of political sanction. Like
Ni xon, Cinton, after losing in court, would quite appropriately
have faced a powerful threat of inpeachnent.

O course, this |eaves the unconfortable problemthat, no matter
what arrangenents are nade, the substance of dinton's testinony
may place himat l|legal risk. Mst obviously, if he were to admt
an affair with Lewi nsky, he mght be admtting as well that he
had |ied under oath when denying one during discovery in the
Paul a Jones civil trial. On the other hand, if he were again to
deny such an affair, he mght be again |lying under oath-this tine
in a context in which a perjury prosecution could be a viable
possibility.

Simlarly, if Cdinton were to admt that he had ordered a cover-
up of the affair, he mght be admtting to obstruction of justice
or subornation of perjury. But if he were to deny it, he m ght
face perjury charges-presunably ones supported by the testinony
of the now i nmuni zed Moni ca Lewi nsky, and perhaps that of her
not her as wel | .

These probl ens, though, have nothing to do with presidential
immunity. Crimnal defendants routinely face simlar issues, and
have at hand the protective shield of the Fifth Amendnent, which
is designed precisely to require the prosecution to prove its
case by neans other than the defendant's own testinony.

To be sure, the president does not want to take the Fifth
Amendnent. It woul d be enbarrassing and coul d have negative
consequences in other legal contexts. But that too is true for
all crimnal defendants.

And the clear teaching of our history-reaffirmed by the events
of last week-is that, while accommodations to convenience wll be
made, ultimately the president when called as a witness stands in
no different position fromany other citizen.



Eric M Freedman is a professor of constitutional |aw at Hofstra
University School of Law. He has discussed this subject at
greater length in "The Law as King and the King as Law. Is a
President Imune from Crimnal Prosecution Before |Inpeachnent?"
20 Hastings Const. L.Q 7 (1992).
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