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Challenging Law Students Through the Pretrial
Litigation Course: Integrating Learning by Taking a Simulation
Approach, and Letting the Campus Computer Network Help
by
Andrew Schepard and Eric M. Freedman
Introduction

The modern civil litigator spends far more time and energy on pretrial advocacy
than at trial. More than 95 percent of civil cases filed in federal court are terminated
before trial, and there is every reason to believe that this situation will persist.! As a
practical matter, therefore, training for professional competence requires enhancement of
student skills in the pretrial process.> But the recent growth in interest in teaching
pretrial litigation in the law schools® is justified by more than preparing law students for
the world of practice.

If structured as a full-semester complex case simulation -- rather than the more
usual collection of discrete exercises' the course can become a sustained exercise in

creative professional thinking, requiring students to integrate theory and practice with an

intensity that they are unlikely to find anywhere else in the law school curriculum.?

The Educational Benefits of the Pretrial Litigation Course
Pretrial Litigation courses bring the rules and policies of first-year Civil Procedure
to life in ways that facilitate meaningful student learning (or re-learning®). It is one thing
for a student to learn abstractly in Civil Procedure that a defendant may choose to make
a pre-answer motion under Fed. R. Civ. P. 12 to dismiss the plaintiff’s complaint, and
that various procedural consequences flow from that choice.” It is quite another

experience for a student to grapple with the legal rules concretely enough to be able to



take personal responsibility for the actual preparation of a Rule 12 motion attacking a
complaint that another student has drafted and will be defending at an oral argument.
Moreover, many of the areas that a Pretrial Litigation course covers (e.g., taking or
defending a deposition, responding to discovery demands) involve significant legal and
ethical questions,’ but for one reason or another are often skimmed or skipped
altogether in the basic Civil Procedure course.’

But the most important educational benefit of a well-designed Pretrial Litigation
course lies elsewhere: students learn to think of a "case" as a continuum of lawyer activity
consciously designed to further a strategic purpose rather than as a pre-scripted sequence
of steps to be followed. Students learn that the direction of informal investigations, the
consideration of possible alternative dispute resolution techniques, the formulations of
pleadings and motions, and the content of discovery and settlement negotiations all must
reflect deliberate choices that they make in order to achieve overall objectives set by the
client." A well-designed Pretrial Litigation course requires a student to take
responsibility for, and make careful connections among, what happens at every stage of a
case.”

Finally, a good Pretrial Litigation course enables students to understand that
lawyers shape and control reality, and do not simply react to it. As law teachers have
increasingly recognized recently®, the standard curriculum too often preaches but fails to
demonstrate what all lawyers know: facts are in general far more important than law in
determining the outcomes of cases. And "facts" are plastic things. Thus, for instance, the
imagination and diligence that students bring to their informal discovery is likely to be far

more important in gaining information that will favorably alter perceptions of the case
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than their adversaries’ responses to formal discovery requests  provided, of course, that
the information is effectively utilized once unearthed. For example, complaints and
answers are opportunities to communicate with the opposing party, her legal team, and
the news media so as to influence the way interested publics think about a case and

ultimately influence settlement.

Designing the Course to Achieve the Educational Benefits

The fundamental problem confronting designers of pretrial litigation courses is
replicating reality to the maximum feasible extent, within the constraints of the semester
schedule and the personnel resources available.

Solving this problem is more difficult in the Pretrial Litigation context than in the
Trial Techniques course, because the pretrial course needs to capture a far greater level
of factual complexity and uncertainty. It is perfectly possible for a Trial Techniques
course to pre-digest reality for the student, and simply provide her with a finite number
of documents and witness deposition summaries. Indeed, most current Trial Techniques
courses do precisely that; they operate on the assumption that the case is ready for trial,
as if a solicitor had already prepared it and all the barrister had to do were try it.

Many current Pretrial Litigation courses take a similar approach by organizing
themselves around short, structured skill-based exercises (e.g. deposing a witness for five
minutes, drafting a portion of a complaint).* These segmented exercises, while valuable
for learning the rudiments of the particular skill involved, are an inadequate technique
for achieving the key goals of the pretrial course. They do not push the student to the

level of intensity, creativity, and overall strategic thinking demanded of an excellent
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lawyer. They encourage the student to view the development of the skill as an end in
and of itself, rather than asking how the task should be executed under the circumstances
at hand in order to fit into the overall strategic picture.” That, in turn, exacerbates a
problem that is already pervasive enough: students’ tendency to develop a form book
mentality about civil litigation, relying on boilerplate solutions to complex problems.

A solution to these problems is for the Pretrial Litigation course to take place
within a semester-long simulated reality that is as responsive as possible to students’
strategic choices. To discourage the form-book approach to civil litigation, students need
to see what the consequences of their unthinking reliance on a form are. Correlatively,
the structure of the course should reward diligence and flair. A student who develops
the case thoroughly and creatively should be able to reap the benefits of imaginative case
construction.

Achieving these aims, of course, immediately runs into two very practical
problems. First, only so much open-endedness and responsiveness to individual student
efforts can realistically be built into a functional one-semester course. Second, pushing
students to break out of their form-book orientation requires constant faculty interaction.
The integrative style of strategic analysis that the course demands is antithetical to much
of the fragmented and linear learning that goes on in other classes. Pretrial students thus
require a great deal of faculty supervision as they struggle to integrate what they have
learned elsewhere and to articulate why they are taking a particular course of action.

We do not claim to have solved these dilemmas of educational design. We have,
however, developed some tools to ameliorate them. Specifically, this article shows that it

is feasible to develop a simulation-based Pretrial Litigation course that: (a) uses a readily

-4-



available set of materials to form the basis of a complex but workable simulated factual
setting; and (b) facilitates time compression, student-student and student-faculty

interaction through the use of a computer network -- an electronic bulletin board.

Course Organization and Class Structure

Our own Pretrial Litigation course lasts one semester and grants four credits. It
has as prerequisites Civil Procedure (a required first-year course), Evidence, and Trial
Techniques (taught each Christmas vacation); the law school’s course in state practice is
recommended. As a result, most of our students are in their third year.” The course
normally maintains approximately a twelve-to-one student-faculty ratio.”

Those students who express interest in Pretrial Litigation receive a detailed
menforandum describing its nature and requirements well before the first class. The
memorandum emphasizes that Pretrial Litigation is different from other law school
courses in that: (1) it requires students to work in a group,” and a major portion of the
student’s grade depends on the group product;” (2) while there is no final examination,
students are expected to put in whatever effort is needed to represent their clients”
vigorously during the semester, which is usually far more than in their more traditional
courses; and (3) the electronic bulletin board is a primary communications vehicle.

Assigned readings for the course include a basic text on pretrial litigation,” The
Buffalo Creek Disaster” and selected pleadings from that complex litigation,” the
Federal Rules of Civil Procedure, the New York Civil Practice Law and Rules and
relevant local court rules.” Weekly classes introduce the various aspects of pretrial

proceedings, often through the use of videotapes to demonstrate processes like
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interviewing, counseling and taking and defending depositions. Finally, with the help of
word processing and large-screen projection equipment, the class engages in group
drafting exercises.

Most of the work of the course, however, takes place outside the classroom, as

students participate in the simulated litigation.

The Simulated Case

The simulation is based on the National Institute for Trial Advocacy’s (NITA)
advanced trial practice case file, Doyle v. Nita Power & Light Company.”

The material facts are that a college professor/environmental activist (James
Doyle) takes a public tour of a nuclear power plant operated by the Nita Power and
Light Company. Becoming very warm, Doyle leaves the room in which his tour group is
hearing a presentation. He goes down the hall looking for a water fountain. Finding
none, he asks for and receives permission from a white-coated, unidentified Nita Power
employee to go through a door labelled "Authorized Personnel Only." Once through the
door, Doyle finds himself on a pipe bridge between the nuclear and the conventional side
of the power plant. Suddenly, a steam pipe bursts and alarms go off. Doyle is taken to
the hospital, where doctors find that he has been irradiated by a leak of radioactive
steam. It is not clear whether the pipe blow-out that leads to Doyle’s irradiation results
from poor maintenance and operation of the plant by Nita Power and Light Company, or
from the faulty choice of materials and design of the plant’s operating system by its

manufacturer, Northern Electric Company.



As prepared by NITA, the Doyle case file contains summaries of depositions of
Doyle, his wife, and a colleague who accompanied him on the tour. It also contains
deposition transcripts of the plant manager, and of engineers and chemists from both
Nita Power and Northern Electric. A transcript of a deposition of a disgruntled former
Nita Power employee with somewhat damaging information about the company is
included, as is the deposition of a professor of nuclear engineering who serves as a
consultant to the local state nuclear regulatory commission. Various diagrams, pictures
and manuals illuminate the witnesses’ factual statements. The case file also contains
reports from a plaintiff’s and defendant’s doctor on the extent of Doyle’s injuries, and
from an economist projecting Doyle’s economic loss. We distribute these materials to
students as they make appropriate requests for information (e.g., to interview a witness,
to have an investigator check a certain public record) during the course of the
simulation.” Thus, the amount of information each firm receives depends directly on
how much and how well it conducts informal discovery.”

The factual richness and topical nature of the Doyle case file makes it a useful
platform on which to base a pretrial litigation course.” The underlying facts of what
happened to Doyle are relatively simple. Understanding what went wrong at the power
plant, however, requires that the student delve into technical material about atomic
power plants, the medical effects of radiation exposure on the body, and the economics
of lost job opportunities and personal injury litigation. These aspects of the case file
pose a special challenge to law students, and require them to do something unusual in

legal education -- deal with factual complexity.” The level of complexity is just high



enough to challenge most students to rise to new levels of competence and performance;
few are completely overwhelmed by the task.

The course also places significant emphasis on the establishment of a good
working relationship with the client. Students who fail in this regard are likely to find
their clients doing things that counsel would have advised against. Students who
represent the defendants also learn a great deal from having to represent a corporate
client rather than an individual. They must, for example, structure their internal
investigation of the Doyle incident to preserve employee morale and encourage
cooperation, and to divide labor with corporate counsel to preserve attorney-client
privilege and work product immunity for the information they learn.*

The case file lends itself easily to embellishment as the simulation progresses. It
facilitates the spontaneous creation of new characters and problems. Inventing these
variations keeps the material fresh for the instructors and enables them to cmphasizé
areas in which any particular group of students seems to need more work. We have, for
example, created Dr. George Williamson, a psychiatrist friend of Doyle’s who informally
"treats" him for depression and whose negative observations about Doyle may or may not
be subject to the doctor-patient privilege. We have also created an arrest record for
Doyle arising out of his participation in a demonstration against another nuclear power
plant which the court in the other state seals as part of a plea bargain with the
demonstrators, again raising interesting discovery questions.”

While much of this flexibility could exist under a communications system that was
the essence of simplicity, responsiveness to student needs can be greatly increased by

maximizing the use of a computer-based communications system.”
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The Electronic Bulletin Board

Like many others, our university has a straightforward electronic mail (e-mail)
system that functions through its central VAX computers. Once connected, any user may
send a message to any other user, read any messages sent to him, download or upload
documents composed in a word processing program, or print out messages.

All law school faculty members may connect to the system at any hour from their
offices, or by modem from personal computers at home or portable computers on the
road. Students have access from terminals in the law school library and the university’s
computer center, and will soon also be able to access the VAX via modem from home.

Our rules for the Pretrial Litigation course require that students send the
supervising faculty member a copy via e-mail of all e-mail communications directed to
other law firms, or to anyone else who plays a role via e-mail in the simulation.* Hence,
the supervising faculty member knows what is going on in the dispute at any given

moment, and can promptly intervene as appropriate.

Uses of the Electronic Bulletin Board
A Student-Faculty Communications
Each student law firm is assigned to one supervising faculty member who (in
addition to his basic course teaching responsibilities) plays a variety of different roles in
the course. In all communications, students are required to identify the role in which the
instructor is being addressed.”
First, the supervising faculty member serves as the law firm’s client -- either James

Doyle or a corporate vice president of Northern or Nita Electric. E-mail
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communications thus run the entire gamut of possible lawyer-client communications.
They range from informational ("We just filed the complaint.") to requests for
information ("Who can we interview to tell us about how the plant was maintained?
What are the company’s procedures for conducting plant tours?") to decisions about
goals and objectives ("We just received a settlement offer from the other side. How
should we respond?").

The supervising faculty member is also the law firm’s principal consultant, an
experienced lawyer who is available to discuss options and suggest sources of information.
The law firm can ask for a consultation on any point, large or small, but the consultant
will generally not initiate an interaction. This policy originates in a belief that students
should take responsibility for their own mistakes, and learn when and how to use more
experienced lawyers for advice.

E-mail communications with the law firms’ supervising faculty member in the ;ole
of consultant thus also range from the mundane to the important. Examples include
"What papers are necessary to support this motion?"; "How shall we approach a
potentially hostile witness?"; "Is it ethical to represent Doyle’s wife, too?" Requiring
students to think through their questions to their consultant sufficiently to formulate an e-
mail message encourages precision and brevity, and reduces the time necessary for
supervision.

The third role the supervising faculty member plays is that of course administrator.
A variety of administrative communications via e-mail with students are required during
the course of the semester. Course rules, schedules and announcements are quickly

conveyed to students on the electronic bulletin board, enabling instructors to set tighter
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deadlines than would otherwise be reasonable. More substantively, instructors often
adopt this persona to send a message like: "Write a memo for your firm file analyzing
how you could have prevented the newspaper from obtaining your trade secrets.”

Fourth, the faculty member (or a colleague on the e-mail network who volunteers
to participate in the simulation) can be the judge to whom the case is assigned. The
judge can hold status conferences via the electronic bulletin board, or rule on minor
discovery disputes.*

Finally, and perhaps most interestingly, a faculty member communicating with his
or her students on e-mail is the "outside world." Via e-mail a faculty member can make
events happen in the electronic universe of the Doyle litigation, whether through sheer
enthusiasm™ or in response to good or poor student performances.* For example, a
facylty member can be the Nuclear Regulatory Commission and open an inquiry into the
Doyle incident. He or she can be, as in the example which follows, a television reporter
asking for an interview, or the leader of a group of anti-nuclear activists who threaten a
demonstration at the Nita nuclear plant. A faculty member can be an executive for a
utility in another country which has had a similar incident to the one which injured
Doyle,” or a lawyer for the press objecting to a motion to seal the court file.¥ The

possibilities are endless, bounded only by the participating faculty’s imagination.”

B. Student-Student Communications.
Law firms also use the e-mail network to communicate with each other. As might

be expected, these communications vary in intensity and importance, in much the same



way as communications between faculty and students. They can range from asking for an

adjournment of a hearing date to serious settlement negotiations.®

An Example of Course Electronic Communications

What follows is an edited version of a reasonably typical exchange on our Pretrial
Litigation electronic bulletin board that took place over two days during the Fall, 1990,
semester. It followed classes on drafting complaints, during which we discussed the
numerous potential audiences for them, and, by reference to The Buffalo Creek Disaster,
considered the benefits and pitfalls of dealing with the press in a high-profile case.

By this point in the course (the third week), the law firm represénting Doyle had
filed a complaint against Nita Power in federal district court. The firm had, however,
deliberately refrained from joining Northern Electric as a defendant, in the hopes of
establishing an alliance with Northern and focusing the case on the faulty maintenance of
the plant by Nita Power.

Nita Power’s time to respond to Doyle’s complaint is about to expire. Its law firm
is considering filing a third-party claim against Northern. The client, however, is urging
the firm to avoid that course, and to attempt instead to join forces with Northern in an
effort to minimize the negative publicity resulting from the Doyle lawsuit. To accomplish
this objective, the Nita law firm is working on a plan to resolve the proportionate share
of liability that it and Northern will bear for Doyle’s injuries through a confidential
arbitration procedure, and to focus the lawsuit on Doyle’s "radical” background and

unauthorized entry into the area of the plant where he was injured.



Northern also wants to minimize negative publicity to the nuclear power industry.
It has accordingly instructed its lawyers to seek an alliance with Nita Power rather than
Doyle, if feasible. Northern, however, does not want to pay either Nita Power or Doyle
any significant settlement or to give up any other valuable legal rights.

The law firms have been conducting sctt]en;ent discussions via e-mail under a tight

time deadline set by the instructors. Enter an instructor playing Alice Sanchez, a

reporter from the Nita Gazette, the local newspaper.

Sanchez to all law firms (message sent by instructor from home computer):
To: Doyle, Nita, Northern law firms:

I have just read the complaint filed in federal court by James Doyle against Nita.
I am planning to do a story on the complaint right away. I am surprised that Doyle did
not sue Northern as well as Nita. Does anyone have any comment that I should consider
before writing my story? I am on very short time deadline, so please reply as soon as
possible.

Alice Sanchez
Nita City Gazette
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Northern law firm’s response (sent from terminal in library ten minutes after instructor
sent his message as Sanchez)

Dear Ms. Sanchez:

While we are not at liberty to discuss many details of the pending litigation,
perhaps there are some facts you should consider:

Northern has not been named a party to the suit.

Northern has not been accused of any wrongdoing.

Doyle has been courting Northern’s attorneys.

Nita has been courting Northern’s attorneys.

A Nita employee allowed Doyle to enter into the restricted area wherein
he sustained the injuries.

NELN=

If you have any further inquiries please feel free to contact our firm.
Northern Lawyers

Comment: Upon receiving this message, the instructor asked himself whether this
response (a) should have been reviewed with the client before being sent to Sanchez; (b)
implicitly signaled an end to the potential alliance between Nita Power and Northern that
both of their clients wished; (c) was in any event so obscurely phrased as to make it
unlikely to achieve whatever objectives its authors had in mind. The instructor opted.to
let the exchange play itself out rather than intervene. Northern’s end-of-semester
evaluation included much discussion about the appropriateness of this initial message.

Sanchez’s reply to Northern Lawyers (sent by instructor from home computer, one hour
later)

To: Northern Lawyers
I received your comment on the Doyle case. Are you saying that Nita is
responsible for the injury to Doyle? What does "courting" mean? Are there settlement

discussions in the works? I am planning a Wednesday story. Please respond ASAP.

Alice Sanchez

-14-



First Communication from Nita Lawyers to Sanchez (communication sent from terminal
in University computer laboratory. Instructor reads this e-mail message at home same
time as he replies to Northern’s lawyers above. Also via e-mail, instructor has reviewed a
draft of this response in his capacity as client and approved it.) '

Dear Ms. Sanchez:

Nita Power and Light Co. is-denying full responsibility for the injuries sustained by
Mr. James Doyle. A formal response to the complaint will be filed within the next
several days at which time Nita’s position will be made public.

We would appreciate your giving us the courtesy of not disclosing additional facts
until papers are filed, when we will be in a better position to comment on this matter.

Nita Lawyers

Comment: We had much discussion later in supervision about whether this reply was
appropriate. It limited Nita Power’s comments to the official court documents, without
giving the Company a chance at winning the "public relations war."

Sanchez’s reply to Nita Lawyers (sent by instructor from home shortly after reply to
Northern lawyers)

To Nita Lawyers:

My story is scheduled to appear on Wednesday, and I can’t operate on your
schedule. I have heard from other sources that Northern has not been named as a party
to the suit and that both you and Doyle are "courting" Northern. Also, those sources say
that a Nita employee allowed Doyle to enter a restricted area. What is going on? Do
you have any comment? If you have something to say, tell me now. And keep it short
and simple.

Alice Sanchez
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Doyle’s Lawyers’ first response to Sanchez’s communication: (sent from library terminal
shortly after the communications from Nita and Northern. Reviewed by instructor in his
capacity as client before transmission to Sanchez.)

Dear Alice:

We would be very much interested in your telling Jim Doyle’s story. We will be
sending out a press release tomorrow, but-will send it to-you before we send it to any of
the other area newspapers and their reporters. Please look it over, and get back to me
with any questions you might have.

We would like to give you an exclusive on Jim’s story, because you have been
involved from the beginning and have worked with Jim in the past.

We are looking forward to working with you. Feel free to e-mail us with any
questions you might have.

Doyle Lawyers

Comment: The Doyle lawyers are obviously trying to create an alliance with Sanchez,
whom their client views as a "friendly" reporter.

Doyle press release (composed by Doyle firm in word processing program, uploaded and
sent via e-mail to instructor at home about two hours after letter above)

To: Alice Sanchez
From: Doyle Lawyers

Press Release

The Nita Power and Light Company allowed a massive amount of radiation to
leak at its Nita-1 nuclear plant on September 10, 1989. James Doyle, a happily married
father of four and a professor of political science at Nita University, was on a tour of the
plant at that time. Tragically, Mr. Doyle was exposed to the radiation. His life has been
ruined.

The Nita-1 plant invited Mr. Doyle to attend one of their scheduled tours on
September 10, 1989. James Doyle went to the plant on the appointed day. Ironically, he
heard a lecture about the safety of the Nita-1 nuclear plant. The lecture room grew hot
because the air conditioning system wasn’t working. The temperature became
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unbearable. Feeling stifled, James Doyle went out for a drink of water and some fresh
air. A Nita-1 employee directed him towards a water cooler.

Suddenly, there was an explosion. Alarm bells were shrieking. James Doyle had
been exposed to a massive amount of radiation.

Mr. Doyle was taken to the hospital where he spent the next month of his life.
He quickly began to suffer-the symptoms of radiation sickness that afflicted the atomic
bomb victims at Hiroshima and Nagasaki. His hair fell out in large clumps. He was bald
within a week. The once healthy, lively man became extremely lethargic. He was always
nauseous, and he vomited frequently. He had constant diarrhea.

James Doyle has retained the Doyle law firm which specializes in personal injury
cases. Mr. Doyle filed a lawsuit against Nita Power and Light Company in federal court
on September 19, 1990. Although he will never again be the person he was before he set
foot in the Nita-1 plant, Mr. Doyle would like, in some way to be compensated for his
suffering. Mr. Doyle would like to warn everyone of the inability of Nita Power and
Light Company to maintain a safe plant. -

Sanchez’s response to Doyle’s Lawyers (sent by instructor from home computer terminal
later that evening)

To:  Doyle Lawyers

I received your press release. Thank you. I have learned from other sources that
Northern has not been named as a party to the suit and has not been accused of any
wrongdoing. Also, these sources claim that Doyle had been courting Northern’s attorneys.
Can you comment?

Alice Sanchez

P.S. My story will appear on Wednesday. Please comment ASAP
Comment: Students being what they are, no more comments were received by Sanchez’s

deadline. She then wrote her story on Word Perfect, uploaded it onto e-mail, and sent it
to all the law firms.
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Sanchez’s Story: (sent by the instructor from his law school office computer terminal the
next morning)

The following story appeared on the front page of the Nita Gazette today:

NUKE VICTIM FILES SUIT
by Alice Sanchez

Nuked Without Warning

James Doyle filed a multi-million dollar lawsuit in federal court against Nita Power
& Light Co. He claims he was seriously injured by a massive dose of radiation during a

radiation leak at the Nita-1 Nuclear Power Plant in Nita City, Nita on September 10,
1989.

Doyle, a Political Science professor at Nita University, claims to have been on a
public relations tour of the Nita-1 Nuclear Power Plant when the leak occurred, where he
received a high dose of radiation without warning. He claims to have suffered "the
symptoms of radiation sickness that afflicted the bomb victims of Hiroshima and
Nagasaki," including loss of hair, nausea and constant diarrhea. Doyle says he fears he
will develop blood cancer and will father children born with genetic mutations.

Doyle said he filed his lawsuit "to warn everyone of the inability of Nita Power to
maintain a safe plant." When asked for comment, Nita Power & Light attorneys said they
wanted more time to formally reply to Doyle’s lawsuit. They admitted that an incident
occurred while Doyle was on the tour. Nita Power’s attorneys also stated that Doyle was
warned not to leave the tour group at any time. "During a lecture, Doyle disobeyed those
warnings and left the conference room," Nita Power’s attorneys said.

Doyle claims he left the room because the temperature became unbearable due to
a lack of air conditioning.

Corporations Pass Buck

The Nita-1 nuclear plant was built by the Northern Electric Company for Nita
Power and Light. When asked for comment on the Doyle lawsuit, Northern Electric’s
attorneys said that Doyle’s injuries were caused when a Nita Power employee allowed
Doyle to enter a restricted area. Northern Electric said it was not a party to the Doyle
lawsuit and has not been accused of any wrongdoing. Northern Electric’s attorneys also
said that both Doyle and Nita’s attorneys were "courting" Northern’s attorneys.

-18-




Settlement Negotiations Ongoing
According to Northern’s attorneys, Doyle has repeatedly told them that he would
prefer not to sue Northern. Northern’s attorneys claim that Doyle has drafted several
contracts in an attempt to persuade Northern to assist him in his efforts against Nita.
Northern’s attorneys state that because Northern and Nita are both members of the
nuclear "community,” Northern has refused solicitations by Doyle, despite the fact that
Northern now faces the immediate likelihood of being sued. Northern’s attorneys also

claim that Nita has been soliciting Northern’s allegiance via the use of "tantalizing
contracts and promises of assistance."

Comment: The publication of Sanchez’s story caused an immediate reaction from the
clients, all sent by the instructor via e-mail to the interested law firms simultaneously.

Client reactions to Sanchez’s story:
To:  Northern Lawyers

How did our settlement negotiations with Nita get leaked to the press? I just got
an outraged call from Nita’s Vice President about it. All settlement possibilities are off.

Northern Vice President

To:  Doyle Lawyers

I just read Sanchez’s story in the Nita Gazette. Where did she get the idea we
in bed with Northern? I thought we could trust her, but not after this.

Jim Doyle

Nita Lawyers

What is with those idiots at Northern? I just read Alice Sanchez’s story in the
Nita Gazette. The Chairman of the Company and I are furious. Can we trust them to
make a deal?

Given the recent newspaper story, I don’t see any alternative to suing Northern.
The sooner they begin to take us seriously, the better. I think Northern may come to
regret what they told Ms. Sanchez.

Nita Power Vice President
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Doyle’s Lawyers response to their client (sent one-half hour after the publication of
Sanchez’s article from a library terminal)

Dear Jim:

I see that you read Ms. Sanchez’s article -- We didn’t like it too much either.

In the next few days, Northern will probably regret their statements to Ms.
Sanchez. We will file a complaint against them on your behalf tomorrow (after you
verify). The attorneys for Nita have informed us that they will file against Northern
shortly. All of these lawsuits will be well publicized. The news over the next few days
should greatly benefit us.

We have opened discussions with Nita. They are interested in settling, and have
advised us that they have little money. They also do not want any more publicity. I
believe that it would be premature to settle with Nita at this point, as our bargaining
position will probably be strengthened over time. Please let me know what your feelings
are on this point.

Very truly yours,

Doyle Lawyers

What the Computer Brought to the Party
While all of the above communications could have been accomplished through
ordinary memoranda, this would not have been practical in the two days actually
consumed. And, because things move faster via e-mail, more things can happen over the
course of semester, so that students can learn more.® Because of e-mail, students are
required to write, and write some more a great benefit in and of itself. Moreover, the
constant interaction changes the feel of the course, turning it into something far closer to

a tutorial than a traditional twice-weekly seminar or class.*



Using the electronic bulletin board also helps prepare students for the increasing
computerization of legal practice they will surely experience as their careers extend well

into the twenty-first century.”

And Now a Word From Our Students

Virtually uniformly, students who have taken the Pretrial Litigation course feel
they benefitted from it.* They feel they gain an indelible understanding of the operation
of the rules of procedure and, most importantly, the confidence that they can be
successful litigators in a reasonably complex factual situation. They believe, too, that the
course gives them an overview of litigation strategy that they will be unlikely to obtain
during their early years of practice. At the same time, many students report that Pretrial
Litigation is the hardest course they have ever taken, making the most demands on them
to perform at a professional level.

We only hope that these appraisals are correct.
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' During the twelve-month period ending June 30, 1990, only 4.3% of the civil
cases filed in the federal courts reached trial. Admin. Off. U.S. Cts. 1990 Ann. Rep.
Director at 153. The past few years have seen a decreasing number of cases reach the
trial stage: 5.0% in 1987, id. 1987 at 208, 4.9% in 1988, id. 1988 at 211, and 4.8% in 1989,
id. 1989 at 207. Because of such factors as the Speedy Trial Act of 1974, 18 US.C. §
3161 (1988) (giving criminal cases priority in the federal courts regardless of the relative
complexity or importance of competing civil cases) and a shortage of judges on the
federal bench, this trend is likely to continue. See Sheldon H. Elsen, U.S. Courts Are at

Risk, Nat’l L.J., July 22, 1991, at 13, col. 1. See also New York Times, July 14, 1991, § 1,

at 19, col. 1 (judicial conference opposes creation of additional federal crimes in light of

civil backlog).

Lawyers perform each of these functions every day of their professional lives; and
young lawyers-to-be should be exposed to these skills and afforded an opportunity
to practice them. To offer less is a continuing affront to the realities of legal
practice, and a disservice to law students, the firms that hire them, and the clients
they eventually will serve.
Barry R. Fischer, Sharon E. Jaffee & Cory M. Gray, Teaching of Pre-Trial Litigation
Skills in Law Schools, N.Y. St. B.A. Com. & Fed. Litigation Sec. at 7 (1990). More
generally, training students to perform professionally requires instilling in them an

integrated goal-oriented perspective on the individual tasks in the litigation process. See
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Edward J. Imwinkelried, The Development of Professional Judgment in Law School
Litigation Courses: The Concepts of Trial Theory and Theme, 39 Vand. L. Rev. 59
(1986); Anthony G. Amsterdam, Clinical Legal Education A 21st-Century Perspective,

34 J. Legal Educ. 612 (1984).

* Among the many texts on the subject that have been published in the past
decade are R. Lawrence Dessem, Pretrial Litigation, Law, Policy & Practice (St. Paul,
1991); Thomas A. Mauet, Fundamentals of Pretrial Techniques (Boston, 1988); Marylyn

Berger, John B. Mitchell & Ronald H. Clark, Pretrial Advocacy; Planning, Analysis,
and Strategy (Boston, 1988); Roy D. Simon, Jr., Problem Book -- Training the Advocate:
The Pretrial Stage (St. Paul, 1985); Roger S. Haydock, David F. Herr & Jeffrey W.

Stempel, Fundamentals of Pretrial Litigation (St. Paul, 1985); Roger S. Haydock & David

F. Herr, Discovery: Theory, Practice, and Problems (Boston, 1983).

* See text and notes infra at 4.

* "[O]ne of the real weaknesses of law schools today is that they too often
emphasize the academic nature of the law rather than emphasize reasoning and reality."
Bradford W. Hildebrandt, Nine Ways to be a Lawyer Clients Love, 206 N.Y.L.J., Aug.

13, 1991, at 4, col. 4.



* Both of us teach Civil Procedure in the first year. One of the eye-opening aspects
of teaching Pretrial Litigation is discovering how little of what we thought we had clearly
taught to first-year students is retained by the third year. We are frequently told that we
never taught subjects (such as the principles for determining whether diversity of
citizenship exists) on which we in fact spent several class hours. At best, when we
remind students of applicable legal principles that they should already know, they
respond, "Oh, so that’s what you were trying to say in Civil Procedure.” This experience
has led us to a new appreciation of how difficult and abstract Civil Procedure is for most

first-year students.

" Fed. R. Civ. P. 12(b)(1)-(6) (defenses available as pre-answer motions), 12(h)
(waiver and preservation of defenses); see generally SA Charles A. Wright & Arthur R.

Miller, Federal Practice and Procedure §§ 1350-1366, 1390-1397 (St. Paul, 1990).

® See, e.g., Bogosian v. Gulf Oil Corp., 738 F.2d 587 (3d Cir. 1984) (discovery rules
regarding expert witnesses were not a limitation on work-product doctrine where attorney
showed memo prepared in anticipation of litigation to experts in course of deposition
preparation); Al-Rowaishan Estab. Universal Trading & Agencies, Ltd. v. Beatrice Foods
Co., 92 F.R.D. 779 (S.D.N.Y. 1982) (no discovery of documents containing attorney’s
mental impressions, where documents were read by shareholder of intervenor in

preparation for deposition); Bercow v. Kidder, Peabody & Co., 39 F.R.D. 357 (S.D.N.Y.
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