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Introduction

Our Presidents have often been
accused of potentially criminal misconduct,
yet the question of whether they may be
indicted while in office remains unresolved.

During the Watergate scandal,
lawyers for President Nixon asserted that
he could not be required to face criminal
charges during his incumbency. Because the
Supreme Court purposely ducked the
question in deciding the Nixon tapes case,
there was no judicial resolution of the issue
then, but the lingering memory of these events
may have left the impression that the Nixon
position represents established law.

It does not, and considerations of
history, principle, and pragmatism combine
to show that the argument should be rejected
by any legal tribunal that gets an opportunity
to rule on the issue.

Ultimately, though, the dispute over

whether the incumbent President is immune

from criminal liability is not fundamentally a
dispute about legal rules. It is, as members
of the first Senate saw, a clash over how we
conceive of our President and our country.
If the President is merely one of “We the
People” temporarily delegated to perform
certain functions, then the concept of absolute
immunity has no more resonance than in the
case of any other officeholder, and is as easily
rejected.

If, however, the President upon
taking office becomes a different order of
being-  one who, in Alexander M. Bickel’s
phrase, embodies “the continuity and
indestructibility of the state,”! — then the
issue takes on a different cast. In that case,
an errant officeholder should first be
removed so that the sacred nature of the
office will not be profaned by outside
intrusion,

But this view, which Thomas Paine

ridiculed in Common Sense as he eloquently
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defended the proposition that “in America
THE LAW IS KING,™ is politically
debilitating. It feeds the imperial delusions
of the President, frees the incumbent from
popular control, and — most significantly —
relieves “We the People” from the
responsibility that we should bear for the
actions of the head of a representative
government.

The concept of the Law is King is
only given concrete meaning by the
realization that, in a system of representative
democracy, the Law is us. Subjecting our

highest officeholder to the Law thus
responsible for our own destiny.

I. The Original Intents

There is little illumination on our
question to be found among the récorded
discussions on impeachment at the
Philadelphia Convention, where the major
disagreement centered on the issue of the
forum in which the President’s impeachment
would be tried after the House had exhibited
its articles.

The most relevant scrap of data that
can be collected from the sources presently
known is that on September 4, 1787, during

adebate on the privileges of Congress, James

Madison “suggested also the necess
considering what privileges ought to be
allowed to the Executive,” but this was never
done. According to the long-subse
account of one delegate, Charles Pinckney,
this silence reflects a deliberate determu

by the delegates that the Preside
contrast to legislators) should not ha
special immunity. Although no one

notes on the Convention floor recorde

a decision, it is perfectly possibl
Pinckney’s report is correct, since w

no evidence of anyone expressing a c«

view during the discussion that eventuz

On the other hand, the issue -
controverted one during the ratifi
debates, which would tend 'to
somewhat less likely that, if the Cony
indeed discussed the point, it re
agreement.

For, whatever may have haj
in Philadelphia, there plainl
disagreement among contemporaries
the Convention. During the ratif
debates, various pamphleteers, review
provisions of the proposed Constitution,
reached conflicting conclusions on v
a sitting President could be pros

criminally. Some read Article I, Section 3,



