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Introduction

Our Presidents have often been
accused of potentially criminal misconduct,
yet the question of whether they may be
indicted while in office remains unresolved.

During the Watergate scandal,
lawyers for President Nixon asserted that
he could not be required to face criminal
charges during his incumbency. Because the
Supreme Court purposely ducked the
question in deciding the Nixon tapes case,
there was no judicial resolution of the issue
then, but the lingering memory of these events
may have left the impression that the Nixon
position represents established law.

It does not, and considerations of
history, principle, and pragmatism combine
to show that the argument should be rejected
by any legal tribunal that gets an opportunity
to rule on the issue.

Ultimately, though, the dispute over

whether the incumbent President is immune

from criminal liability is not fundamentally a
dispute about legal rules. It is, as members
of the first Senate saw, a clash over how we
conceive of our President and our country.
If the President is merely one of “We the
People” temporarily delegated to perform
certain functions, then the concept of absolute
immunity has no more resonance than in the
case of any other officeholder, and is as easily
rejected.

If, however, the President upon
taking office becomes a different order of
being-  one who, in Alexander M. Bickel’s
phrase, embodies “the continuity and
indestructibility of the state,”! — then the
issue takes on a different cast. In that case,
an errant officeholder should first be
removed so that the sacred nature of the
office will not be profaned by outside
intrusion,

But this view, which Thomas Paine

ridiculed in Common Sense as he eloquently
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defended the proposition that “in America
THE LAW IS KING,™ is politically
debilitating. It feeds the imperial delusions
of the President, frees the incumbent from
popular control, and — most significantly —
relieves “We the People” from the
responsibility that we should bear for the
actions of the head of a representative
government.

The concept of the Law is King is
only given concrete meaning by the
realization that, in a system of representative
democracy, the Law is us. Subjecting our

highest officeholder to the Law thus
responsible for our own destiny.

I. The Original Intents

There is little illumination on our
question to be found among the récorded
discussions on impeachment at the
Philadelphia Convention, where the major
disagreement centered on the issue of the
forum in which the President’s impeachment
would be tried after the House had exhibited
its articles.

The most relevant scrap of data that
can be collected from the sources presently

known is that on September 4, 1787, during

adebate on the privileges of Congress, James | criminally. Some read Article I, Section 3,
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Clause 73 as Alexander Hamilton did,* to
mean that a party must be impeached and
removed from office before being subject to
indictment. Others thought the text meant
the precise opposite. Similarly, many
delegates to the state ratifying conventions
believed that the incumbent President could
be indicted, while numerous others held the
contrary view.

The proceedings of the First
Congress also show that well-informed
contemporaries simply disagreed over
whether or not the President should be
immune from criminal prosecution while in
office. The diary of William Maclay, a
Pennsylvania member of the First Senate,
contains the following entry under the date
of September 26, 1789:

When I first went into the Senate
chamber this morning, the Vice-
President [Adams], Elsworth, and
Ames stood together, railing against
the vote of adherence in the House
of Representatives on throwing out
the words “the President” in the
beginning of the federal writs. I
really thought them wrong, but, as
they seemed very opinionated, I did
not contradict them. Thisisonlya
part of their old system of giving the
President as far as possible every

appendage of royalty ... Ames left
them and they seemed rather to
advance afterward. Said the
President, personally, was not the
subject to any process whatever;
could have no action whatever
brought against him; was above the
power of all judges, Justices, etc.
For what, said they, would you put
it in the power of a common justice
to exercise any authority over him
and stop the whole machine of
government? I said that, although
President, he is not above the laws.
Both of them declared you could
only impeach him, and no other
process whatever lay against him.

I put the case: “Suppose the
President committed murder in the
street. Impeach him? But you can
only remove him from office on
impeachment. Why, when he isno
longer President you can indict him.
But in the mean time he runs away.
But I will put up another case.
Suppose he continues his murders
daily, and neither House is sitting to
impeach him?” Oh, the people
would arise and restrain him. “Very
well, you will allow the mob to do
what legal justice must abstain from.”
Mr. Adams said I was arguing from
cases nearly impossible. There had
been some hundreds of crowned
heads within these two centuries in
Europe, and there was no instance



of any of them having committed
murder. Very true, in the retail way,
Charles IX of France excepted.
They generally do these thingsona
great scale. I am, however, certainly
within the bounds of possibility,
though it may be improbable.
General Schuyler joined us. “What
think you, General?” saidI....“Iam
not a good civilian, but I think the
President a kind of sacred person.”
Bravo, my *jure divino” man! Not
a word of the above is worth
minuting, but it shows cléérl_y how
amazingly fond of the old leaven

many people are.’

Nor was this the first time the

Constitution  and specifically clashed over
whether the President was immune from
criminal and civil proceedings while in office.

Thus, the historical evidence is not
particularly obscure. Itisjust unhelpful if

one is looking for some single “original intent.”

~ We are left to our own conclusions on the

basis of practice, precedent, the nature and
underlying philosophy of our government,

and concemns of policy and practicality.

II. The Historical Practice

To the extent that the history of our
own unbroken practice from the founding
generation through the present furnishes a

reliable guide to what the law should be, it

senators had
disagreed on exactly
this same point. They

had done so just a few

To be sure, an argument
based upon . .
be pushed only so far.

strongly supports the
proposition that
. silence can president al

amenability  to

months earlier, during
a rancorous argument over whether the
President enjoyed the sole power of
removing officers that he had appointed and
the Senate had confirmed. Beginning from
opposing premises as to the locus of national
sovereignty, some placing it in the President
and others in the People, the senators had
debated the existence, nature, and extent of

implied executive powers under the

indictment is perfectly
consistent with the unfettered discharge of

the legitimate functions of the office.

A. The Federal Executive Branch
On July 804, Aaron Burr, who
was then Vice President, fatally shot
Alexander Hamilton in a duel. Asaresult,
he was indicted for murder both in New York
and in New Jersey. Amid the considerable
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public tumult that followed, there was no
suggestion that he had any immunity from
prosecution on these charges. On the
contrary, Burr himself initially proposed to
surrender in New York, although he later
changed his mind. More significantly, the
charges in New Jersey provoked a letter
from eleven United States Senators to the
governor, requesting him in polite terms to
attempt to terminate the prosecution. The
basis for this request was “to fgci‘l‘ﬁ.ate the
public business by relieving the President of
the Senate from the peculiar embarrassments
ofhis present situation, and the Senate from
the distressing imputation thrown on it, by
holding up its President to the world as a
common murderer,” not any suggestion that
the Vice President had immunity.

To be sure, an argument based upon
this silence can be pushed only so far.
Perhaps, for example, the senators thought
that it would be more politically effective to
appeal to the governor’s discretion rather
than to assert an aggressive legal posture.
Moreover, the Vice President is not as
important to the governance of the country
as the President, so that the absence of an
immunity for the former would not
conclusively foreclose it in the case of the

latter.

Nonetheless, the Burr episode is

- highly instructive for two reasons. First, the

' most important Founders were still alive and

active, and had strong incentives to assert
the existence of an immunity; but they did
not. Second, the entire very contentious
affair did no damage to the ability of the
executive branch to conduct public business.
Particularly in light of the conditions of today,
this fact should lend some weight to the view
that it would be perfectly possible for the
President to be indicted, and conduct a
defense or be replaced for a greater or lesser
period with the Vice President, without

danger to the functioning of the government.

B. The Federal Judicial and
Legislative Branches

While the Aaroh Burr case provides
the closest historical parallel to the situation
this article addresses, there is also much to
be learned from looking at the history of
indictments of federal judges and legislators.
As a legal matter, in each case we have
judicial determinations directly on point.
More importantly, as a structural matter, it
can be powerfully argued that the ability of
judicial and legislative officeholders to do
their constitutionally-mandated jobs is

impaired if a hostile executive branch can



indict them— an argument that 1s far weaker
in the case of a President. The presidency 1s
unmatched in its ability to defend its
mstitutional prerogatives against assaults,
whether launched horizontally (by federal
criminal proceedings) or vertically (by state
ones). Thus, the long history of authority
rejecting judicial and legislative claims of
immunity in the criminal context, even while
upholding them in the civil context,
significantly strengthens the case that the same
rule should apply to the President.

1. The Federal Judicial Branch

Judicial independence 1s important,
and could easily be threatened if the executive
branch used its indictment power in a
partisan way. Nonetheless, there i1s an
unbroken consensus that the value of
punishing crimes weighs more heavily in the
balance. The country’s experience to date
supports that judgment; there has been no
indication that the potential for executive
branch abuse has been realized, and therz is
every reason to believe that a judge who had
been improperly indicted would have ample
legal and political tools to fight back.

The indictment of sitting judges was

accepted as proper before the adoption of

understood to be appropriate thereafter as
well. Asdefendants in modemn iimes have
begun to challenge the proposition that the
criminal indictment of sitting judges is
permissible under the Constitution, the courts
have unanimously endorsed it. Over the past
twenty-five years, Otto Kerner of the United
States Court of Appeals for the Seventh
Circuit, Alcee L. Hastings of the United
States District Court for the Southern District
of Florida, and Eugene Henry Claibome of
the United States District Court for the
District of Nevada have each been indicted
and claimed immunity from prosecution. In
all three instances, the Circuit Court has
rejected the claim, and the Supreme Court
has denied certiorari. Indeed, more recently,
indicted Federal District Judges Robert P,
Aguilar, Robert F. Collins, and Walter Nixon
of the United States District did not even
find it worthwhile to make the assertion.
The courts” unanimous rejection of
claims of judicial immunity from criminal
prosecution is soundly based, deriving from
principles that are discussed in greater detail
below. The cases have reasoned correctly
that the impeachment and indictment
remedies were designed to be separate: that

the Supreme Court has approved the

the Constitution, and was generally | indictment of sitting federal legislators; and
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that “whatever immunities . . . the
Constitution confers for the purpose of
assuring the independence of the coequal
branches of government, [punishment for
criminal conduet] will not interfere with the
legitimate operations of a branch of

government,

2. The Federal Legislative Branch

The amenability of sitting senators
and representatives to indictment is a similarly
well-accepted part of our legal order. The
practice is consistent with what we know of
original intent, and has long been approved
by the Supreme Court. Indictments of sitting
federal legislators have become almost
common recently, but the principle that they
are permissible under the Constitution has
not drawn scholarly, judicial or political
attack. Rather, the legal focus has been
giving functional definition to the specific
textual immunity conferred by the speech or

debate clause.’

C. Federal Prosecution of State and
Local Officials
State and local officials —
governors, legislators, judges, and others —
are routinely indicted by federal prosecutors.

This is a fact of some significance, since the

unequal resources of the federal and state
governments, and the frequent political
tensions between their officeholders, would
seem to raise the danger of unjustified
prosecutions. Ifrealized, this threat could
significantly weaken federalism.

Yetreal, or even perceived, abuses
of federal prosecutorial power in this field
are rare, and are dealt with through the normal
mechanisms of politics, rather than through

the creation of an immunity.

D. State-Level Practice
Most

provisions for impeachment closely track the

states’ constitutional

ones on the federal level. Laying particular
stress on the different functions served by
the impeachment and criminal processes, the
state courts have uniformly ruled that officers
who are subject to impeachment are also
subject to indictment while still in office, and
the states in fact regularly bring criminal
proceedings against their officeholders.

In light of this overwhelming and
salutary history, any justification for granting
the President an immunity from criminal
prosecution must rest on theoretical or
practical considerations unique to that office.
The next two Parts accordingly explore those

1Ssues.
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11, Theoretical Considerations

The rejection of the concept of
presidential criminal immunity is consistent
with the ideas of human nature that underlie
the structure of our government,

As historians have long highli ghted,
the founding generation shared a deep
suspicion of human nature and a strong sense
that any power entrusted to a government
officeholder waslikely to be abused. This
outlook underlies two broad insights
supporting the proposition that there should
be no criminal immunity for a sitting

President.

A. The Dual Nature of the
Impeachment Clause

The primary reason the impeachment

clause of the Constitution has the structure it
does is to separate the question of possible
criminal misbehavior from the issue of fitness
to hold office. *“One thing that the writers of
the American Constitution made clear was
that no matter how close to English
precedent they wished to come, the
American impeachment process was
basically a political process for removal and
notan alternative to, or substitute for, criminal
proceedings.™ The Framers thought that

the two remedies — the judicial remedy for

NExus

ordinary crimes, and the impeachment
remedy for political misdeeds (which could,
of course, include crimes) — would and
should play distinct roles in controlling the
behavior of government officials,

Impeachment was designed to curb
behavior undermining the President’s fitness
to continue governing. As Hamilton wrote
in The Federalist, its purpose is to reach those
offenses “‘of a nature which may with peculiar
propriety be denominated political,” that is,
those which “proceed from the abuse or
violation of some public trust,” rendering the
offender unworthy of continued public
confidence.’

Thus, although the Constitution
speaks in terms of “high crimes and
misdemeanors,” it has long been settled that
impeachable abuses of power are not limited
to crimes. For example, Congress could
properly have considered President Nixon’s
secret bombing of Cambodia an
impeachable offense, even if nota erime, and
removed him from office on the basis ofit,
The rationale would have been that a leader
who committed sustained acts of war against
a neutral country without subjecting his
actions to scrutiny by the people’s
representatives in Congress was an unworthy

steward of public power.

SeriNg 1997
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Criminal sanctions serve a different
social purpose. The criminal code, defined
in statutes and applied by a neutral Judiciary,
embodies a minimum standard of behavior
that society requires of all citizens. If, for
instance, Lyndon Johnson drove drunk, he
should have been convicted of drunk-driving,
not impeached. In this way, society would
have expressed its disapprobation of his
conduct, while retaining a leader who had
done nothing to undermine his fﬁz)litical
legitimacy.

In light of their unflattering view of
human nature, one of the Framers’ key

purposes in designing constitutional

The criminal code .

of behavior that society
requires of all citizens.

institutions was to control the predictable
misconduct of those who would hold high
office. But if the President were immune
from criminal prosecution while in office,
practicalities ranging from the running of

statutes of limitations to the possibility that

the Congress might be dominated by

members of the President’s political party
might often frustrate this purpose. Hence,

the soundest way to view the relationship

embodies a minimum standard

between the impeachment and the criminal
sanction is that these dual controls are
available simultaneously, rather than only

sequentially.

B. The Rule of Law
1. Civil Immunity

The concept that the “government

- of the United States [is] a government of

laws, and not of men,”'® also follows from
the Framers’ pessimistic view of human
nature. The courts have been called upon
to give concrete meaning to this concept in
the course of crafting rules of civil immunity
for federal and state officeholders that seek
to encourage them to discharge their
duties vigorously, but to discourage
abuses. These cases have both
substantive and methodological
application to the problem of
presidential criminal immunity.
Substantively, as already discussed,
civil immunity for officeholders has never
been coupled with criminal immunity. Indeed,
the existing legal structure for control of
virtually all federal and state policymaking
officers combines broad civil immunity with
no criminal immunity."
Methodologically, the lesson of the
civil immunity cases is their highly pragmatic



approach to the issue, which attempts on a
case-by-case basis to determine the effect
of immunity on the actual functioning of the
office in light of the policy objectives of the
underlying enactment. This is the “functional”
method of determining the existence and
contours of official immunity from civil
lawsuits.

To apply this method, the Court has
explained, “we examine the nature of the
functions with which a particular official or
class of officials has been lawfully entrusted,
and we seek to evaluate the effect that

exposure to particular forms of liability would

If, therefore, subjecting the President
to indictment did not interfere with the proper
functioning of the office (the subject
addressed in the next Part), doing so would
be fully consistent with existing case law.
Perhaps more critically, such an outcome
would be justified by the same insights into
“the rule of law’ which supported those

results, as well as some newer ones.

2. The Law as Fence and Crown
“The rule of law, a shorthand
expression of the thought that officeholders
should be subject to the same demands they



